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Primary medical services contracts: advertising and appeal

There is considerable variation in practice regarding the advertisement of primary medical
services contracts. This paper discusses requirements for advertising and outlines appeal
mechanisms for parties that feel the tendering process has been unfair or obscure.

Consultation requirements

There are requirements under the Health and Social Care Act 2001 for PCOs to consult with
patient representatives and (depending on the nature of the service development) overview and
scrutiny committees when putting contracts out for tender. PCOs are also expected to consult
LMCs, partly to ensure that new services fit well with existing services provided by GPs in the
area. LMCs can play a critical role in ensuring a level playing field for potential contractors.

PCO advertisement of contracts

Medical services are subject only to limited controls under the EU Procurement Directive; health
and social services procurements with a total value, throughout the life of the contract, over a
certain amount (£136,844 in 2006) must involve a technical specification and the publication of
an award notice following the award of the contract. Beyond these requirements, rules for
advertising and procurement of primary medical services contracts are ambiguous.

Some believe that EU treaty obligations of transparency and fairness in tendering processes
indicate that tenders should be advertised at least as widely as there is likely to be an interest in
providing the service. Advice to PCOs seems to vary. They have been advised by the NHS
Confederation to tailor advertisements to the value of the contract available, but the NHS
Purchasing and Supply Agency recommends that contracts should be advertised in at least one
local and one national publication to reduce the risk of legal challenges and ensure competition.

The paucity of explicit tendering requirements and the mixed advice to PCOs indicates that
advertising processes will vary. This variety may be formalised by individual PCO’s standing
orders that may set out procedures for procurement. Some PCOs may, for example, be
directed to use the Official Journal of the European Union to advertise major contracts, while
other PCOs may only advertise contracts locally.

The Department of Health document Delivering Investment in General Practice: Implementing
the new GMS contract (2003) sets out certain guidelines for primary care trusts (PCTs) filling
vacancies in general practice. For ‘greenfield’ sites (new surgeries that cover essential services
as a result of significant increases in population) PCTs are expected to invite bids from existing
general medical services (GMS) and personal medical services (PMS) contractors and are not
expected to progress to inviting bids from alternative providers unless there is no interest from
GMS and PMS contractors, or if those contractors do not satisfy the criteria set out in the
specification. For ‘brownfield’ sites (pre-existing surgeries that were but are no longer delivering
essential services, for example in the event of a single-handed GP retiring, or essential services
in areas of historic under-provision), PCTs have the option of inviting interest from existing

' The NHS Confederation (2005) Alternative providers of medical services: a contracting guide for primary care trusts.
London: NHS Confederation.



primary medical services contractors, employing a GP using the primary care trust medical
services (PCTMS) route, or advertising the vacancy and entering into a GMS, PMS or APMS
contract.

The guidance in Delivering Investment in General Practice is still current, though choosing not
to advertise contracts may open PCOs to accusations that the selection process was not truly
open and transparent and, therefore, not compliant with EU Treaty obligations.

Appealing the process or outcome

In some instances, interested parties may wish to appeal against a tendering process or
procurement outcome. This could happen for example where potential contractors were not
made aware of the availability of a contract or where the process appears to have been non-
transparent or biased towards (a) particular applicant(s).

There is no formal procedure for appealing unsuccessful contract applications, advertising or
tendering processes. The Parliamentary and Health Service Ombudsman, which carries out
independent investigations into complaints about UK government departments and their
agencies, and the NHS in England, has no locus to intervene in commercial or contractual
issues such as tendering.

GPs who are unhappy with any aspect of tendering or vacancy advertisement should start by
contacting their LMC. PCOs should be honest and open and in most cases approaches to the
PCO chair, strategic health authority chair and PCO audit committee will be appropriate. These
avenues should usually be exhausted before pursuing other options. [It should be noted that
the Freedom of Information Act may be useful in obtaining information about the process,
though requests regarding bid or contract values are likely to be refused on the basis that they
are commercially sensitive.] Under some circumstances it may be advisable for the LMC to
involve bodies working at a higher level or even local MPs. As a last resort, and only after other
avenues have been explored, there may also be the option of using judicial review (see below).

Judicial review

Judicial review is a form of court proceeding in which a judge reviews the lawfulness of a
decision or action made by a public body. It is a challenge to the way in which a decision
has been made. It is not really concerned with the conclusions of that process and whether
those were ‘right’, as long as the right procedures have been followed. Judicial review is
appropriate only if there is no alternative remedy which could solve the problem. The first
stage of the process is to write to the public body which has taken the decision or action
which you think is unlawful. Claims must be brought promptly and within 3 months of the
event. This "letter before action" may often encourage the public body to rectify matters and
'settle’, thus saving time and money.

Claims are made in two stages; the first stage (permission) allows the court to filter cases by
deciding which should be allowed to go to a full hearing. This is decided on the basis of a
written claim; the court will consider whether there is an arguable case and whether the case
has been brought promptly or if any delay can be justified. This stage of the proceedings




may take a few weeks. Many cases are "settled" following the decision of the court to grant
permission. If permission is granted, then the second stage (full hearing) can take place. It
can take up to a year to proceed to a full hearing. Judicial review can cost anything from a
few thousand pounds for cases settled in and around the permission stage to over £20,000
for full hearings.

With regards to procurement for APMS contracts, GPC would like to be kept informed both of
any problems that cannot be resolved locally and of examples of successful resolution of issues
that could be used as examples of good practice.



